BRIEFING NOTE: 
Localism and planning policy on affordable housing 

Proposed amendment to the Localism Bill regarding Leasehold Enfranchisement

Introduction
This briefing note has been prepared on behalf of the East London Community Land Trust [CLT], established by London Citizens in 2007 to assist the GLA meet the Mayoral commitment to support CLTs as part of the Olympic Legacy. 

Proposition

All CLTs, and any other community housing body determined in regulations, should be permitted to exclude designated homes from leasehold enfranchisement in order to protect the supply of affordable housing in areas where a community determines that it would be very difficult to replace. 
Technical Rationale

Current planning policy [PPS3] requires all affordable housing to be retained in perpetuity. In practice, this has not always been achieved. Although recycled grant sometimes offers a means for reproviding in the same place, the spatial impact is mostly diluted through reprovision elsewhere in a district, or in another district altogether. Local planning authorities [LPAs] have no consistent mechanism for policing the reprovision, and thus no powers for retaining supply in areas where it is particularly needed. The current Protected Area status for some rural affordable housing is the exception to this assertion. 
Arguably, however, affordable homes are in almost universally short supply, especially in urban areas. For community led housing projects outside Protected Areas, this lax state of affairs can undermine their whole purpose and ability to deliver their objectives, with serious consequences for the future wellbeing of their communities.

The Localism Bill proposes to extend the exemption from leasehold enfranchisement to housing projects promoted through the Community Right to Build [CRtB]. However, CRtB schemes will not, by universal definition, be in areas where communities want or need to preserve affordability through exemption, especially as CRtB schemes do not have to be for just affordable housing. 

Also, there is already anecdotal evidence from CLT advisers, that some of the early political rhetoric on Neighbourhood Planning and CRtB about ‘bypassing’ planning has not gone down well in some communities who are suspicious of these new ideas. They see planners, however aggravating at times, as an important impartial protection against development that is not in the public interest. The option to vote is seen as potentially divisive within communities, and is not regarded as a satisfactory alternative to ‘proper planning’. Linking the exemption only to CRtB is therefore both unnecessarily limiting and potentially counter-productive. 

The practical and logical application of localism should be, therefore, to enable communities to make their own decision to have the equivalent of Protected Area status, based on their own experience of need, and an appropriate method of designation and delivering the housing. The detailed recommendations on how this should be done follow the Briefing already submitted to the Department in relation to housing policy, by CDS Cooperatives, the CLT Network and the National Housing Federation. [Attached as Annex A]
We also endorse the findings of the RICS Land and Society Commission which encourages central and local government to ensure that they only retain those powers that are strictly necessary in the public interest.   
Political Rationale: “Localism is about accepting responsibility”
Eric Pickles’ keynote address at the first Alan Cherry Memorial Lecture May 2011
As promoted by Government, localism is also about reducing the role of central and local government in decisions that need to be taken at the most locally appropriate spatial level, because higher levels of government have insufficient knowledge or no justifiable locus to make a competent decision. 

Government has always needed to take a view on those decisions that have an impact on fairness in the allocation of resources, and ensuring social and spatial equity. The Protected Areas measure was a good example of this governmental responsibility being exercised. However, this was also a measure of its time, when central government considered it did have a role to make this kind of very localised determination, when rural housing was not receiving the kind of political attention and priority that it has received more recently, and when there were few if any CLTs actively providing homes in these situations. 
However, the philosophy of localism suggests that, in future, it should be entirely up to communities to take a view about their particular housing needs, and whether or not to protect affordable housing supply through exemption from leasehold enfranchisement. Communities should be able to make that choice for themselves. 
This is especially important when the future status of SHMAs or other evidence of housing need and demand in the Bill and National Planning Policy Framework is unclear. The provision of sufficient affordable housing is both a general public good, and a way of meeting very spatially focussed need. The imperative to meet need and demand, and guarantee affordability in perpetuity is, therefore, likely to be most acute at the very local spatially focussed level where CLTs are working. 
The option to exempt is clearly a significant legal step, and regulations should ensure that due process is followed. CLTs are a legally defined body, with wide responsibilities for the well-being of their community. They are an appropriate medium for taking the decision on behalf of and with the people who are the beneficiaries of the trust.  The proposed amendment allows the regulations to stipulate ‘other persons’, which would provide opportunities for other community organisations in partnership with, say, a registered provider, to be able to make similar choices. Regulations might also specify that the exemption should be recorded in a s.106 Agreement, to reassure the LPA, and to ensure that the requirement is entered as a Land Charge on Title, subject to the interest of mortgagees in possession, where required.
Stephen Hill MRICS Adviser to East London CLT and National CLT Advisory Board
Member of the RICS Land and Society Commission                          
June 14th 2011

Annexes follow

Annex A: Briefing from CDS Cooperatives, CLT Network and National Housing Federation
Attached separately as PDF

Annex B: Opinion piece submitted to the Daily Telegraph for publication this week. A shorter version has also been submitted to the Daily Mail

Opinion Piece for Daily Telegraph from London Citizens [750 words]

Still wondering what the Big Society is all about?  Perhaps surprisingly, the normally conservative Royal Institution of Chartered Surveyors has some rather good ideas about what it means. It has just published its report on how professionals and politicians can support communities to improve the quality of life in their places. Without actually mentioning the Big Society, its independent Commission has set out its own progressive vision for Land and Society. 

The catalyst for establishing the RICS Commission may have been the government’s localism policies, but it harks back to its 1881 Royal Charter. This states that the institution should “promote the usefulness of the profession for the public advantage, (and in particular) securing the optimal use of land … to meet social and economic needs.” The coupling of social and economic purposes may be a surprise to many, but the profession is serious in its attempt to adapt this Victorian principle to today’s challenges.  

The Commission recognises that the drive for people to shape the neighbourhood, town or village in which they live, is ever present and enduring. This is not a political fad. Nor are communities a curiousity needing privileged treatment by government. Communities are not ‘other people’; ‘they’ are ‘us’. 

The Commission is equally firm in stating that devolution still requires government to lead. Guiding, enabling, directing, challenging and guaranteeing the principles of social, economic and environmental equity and justice, are just as important. Indeed, they are the inalienable responsibilities of ‘Big Government’, and the necessary pre-conditions for devolving power.

Harnessing the complexity, diversity and vitality of communities will require a real commitment from leaders in central and local government to ‘let go’.  Take the growth of community land trusts over the last decade. Local people, often in small rural communities, have worked together to build genuinely affordable homes for people who need to live and work locally; to keep their communities alive. They have done this because no one else would or could; ‘could’ because local landowners will often give or sell land sufficiently cheaply to make the housing affordable in their community, as long as no one then makes a profit at their expense.  

Community land trusts have done this, when there is no public subsidy. Even where there is public grant or land, they can sometimes ensure that leaseholds stay as leaseholds. Some rural areas are protected by law, where it would be difficult to replace them with another equally affordable home. But everywhere else, the freeholds can be bought out through enfranchisement, and the affordability is lost forever; a serious loss for both rural and urban communities under pressure.

‘Affordable’ housing is another of those lazy terms that implies it is something odd that only ‘other people’ need. It has been clouded by the traditional Left-Right political ideologies of the last thirty years, now to the disadvantage of nearly all of us except the super-rich. While we may think we are making a sound investment for ourselves in buying our homes, in reality we have collectively paid too much and have taken on too much debt to do so.  We are now seeing the results, with no resources nationally to invest in a poorly performing economy that needs to create new jobs and a different kind of wealth. 

This is truly a challenge to which the Big Society might be an answer: a mess that we are most surely ‘all in … together’. Localism is not, as the RICS reminds us, just another policy; it is a different way of doing different things. Instead of using the Localism Bill as an opportunity to release community energy and capital to build the housing it needs, Whitehall has tied them up in a new bundle of red tape, buried in an obscure Schedule to the Bill. This means that affordability will be lost yet again for many of the communities that need it unless they follow complicated and as-yet-untried procedures of the new community right to build, which many think may be unnecessary, time consuming and socially divisive .     


The Big Society, if it is really going to work, requires government to give up some of their power and inclination to control, and allow the right level of localism to be defined by the communities themselves, even or especially if it does not fit existing systems. 

The revival of a centuries old idea that our vision of a ‘good society’ should be grounded in 21st Century ideas about the Land – who owns it, how it’s used, who makes money out of it - is just what we should expect of a public interest profession concerned with the land.  We should listen to them, and so should the government.  

